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Board of Governors of the California Community Colleges
Proposed Revisions to Title 5 Regulations Concerning Unlawful Discrimination

TITLE 5, SECTION 59300
Section 59300 of article 1 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59300. Purpose.
The purpose of this subchapter isto implement provisions of state and federal law which

Ga+|-fe+ma—s-haH—m—w-l=ieie—eFm—p-a+t—aga|nst persons or groups, or those assouated with

them on the basis of an actual or perceived characteristic related to ethnic group
identification, national origin, immigration status, religion, age, sex, or gender, gender
identification, gender expression, military and veteran status, marital status, medical
condition, race, color, ancestry, sexual orientation, or physical or mental disability, or any
other characterlstlc Drotected under applicable federal or state law. —e«een—t—he—baﬂs—e#

e%m%eef—these—aetuakeepefeewed—ehamet&rsﬂes—beﬁntawﬁwiy These laws require that

protected persons and groups, or those associated with them, shall neither be denied full
and equal access to the benefits of, nor be untawfutly-subjected to discrimination under,

any program or activity that is administered by, funded directly by, or that receives any
financial assistance from, the Chancellor or Board of Governors of the California
Community Colleges:, based upon an actual or perceived characteristic listed in this
section.

TITLE 5, SECTION 59311
Section 59311 of article 2 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59311. Definitions.

For purposes of this subchapter, the following definitions shall apply:

(a) “Appeal” means a request by a complainant made in writing to a community college
district governing board pursuant to section 59338 and/or to the Chancellor's Office
pursuant to section 59339 to review the administrative determination of a community
college district regarding a complaint of discrimination.



(b) “Complaint” means a written or verbal and-sigred-statement meeting the
requirements of section 59328 that alleges unlawful discrimination in violation of this
subchapter.

(c) “Days” means calendar days.

(d) “Unlawful discrimination” means unfair or unequal treatment of an individual (or
group) based upon an actual or perceived characteristic related to ethnic group
identification, national origin, immigration status, religion, age, sex, or gender, gender
identification, gender expression, military and veteran status, marital status, medical
condition, race, color, ancestry, sexual orientation, or physical or mental disability, or any
other characteristic protected under applicable federal or state law.

) )

Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
Sections 11135 and 12926, Government Code; and Sections 422.6 and 422.55, Penal Code.

TITLE 5, SECTION 59320
Section 59320 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59320. District Responsibilities.

EacheCommunity college districts hasprimarymust respensibility-te fensure that its their
programs and activities are avallable to all persons Wlthout unlawful

dlscrlmlnatlon

aetua%%pe%eeﬂmd—ehara&eﬁsﬁes—qihe%e#e%e—eaeh—e Communlty college dlstrlcts shall

investigate complaints of unlawful discrimination in their #sprograms erand activities,
5 in accordance with the provisions of this

subchapter.

Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
Sections 11135 and 12926, Government Code; and Sections 422.6 and 422.55, Penal Code.



TITLE 5, SECTION 59327
Section 59327 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59327. Informal Resolution.

a) Wheneverany-person-brings-When charges of unlawful discrimination are brought to
the attention of the a responsible district officer, the district maydesighratedpursuantte
seetion59324;-thatofficershatk: undertake efforts to informally resolve the charges with
the complainant’s consent. The district must advise complainants that they need not

participate in informal resolution.

(b) Efforts at informal resolution pursuant to subdivision (a)&} may, but need not include
any investigation. urtesstThe responsible district officer determines thatwhen an
investigation is warranted. by-thesericousness-efthecharges:

(c) Efforts at informal resolution may continue after the-fiting-of a fermatwritten_or verbal
complaintis made.;butafteracomplaintisfiledaninvestisationisrequiredto-be
conductedpursuantto-seetion59334-and The investigation must be completed unless the

matter is informally resolved and the complainant dismisses the fe%mal—complaintzeH-he

mvesﬁgaﬁeﬂ—ptwsuaﬁ{—te—seeﬁeﬂ%%eréﬂ(—}) gg istrict may pr g;ggg W|;h an

investigation notwithstanding an informal r ion
(d) Any efforts at informal resolution after-the-fiting-of a written or verbal complaint is
made shall ret-exceed-thebe completed within ninety (90) daysperied-forrenderingthe

administrative determinationpursuanttosecton59336.
Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section

11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59328
Section 59328 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:



§ 59328. Formal Investigation Upon Filing of Written
Complaint.Complaints of Unlawful Discrimination.

(a )II'—he—eComplalnts of unlawful dlscrlmlnatlon may be written or verbal and shattbe

madefited by aene student, an employee, a parent of a minor, or an individual with legal
authority on behalf of a student or employee, who alleges that the student or employeeer

she has persenatly-suffered unlawful discrimination-erby-ene-whe-hastearned-efsuch
wrtawh-diserimination irhiserherofficiatcapacityasatfaculty memberor

FreE AR,

(b) Any complaints to a responsible employee under California law or Title IX of the
Education Amendments Act of 1972, 20 U.S.C. §§ 1681-1688, shall be forwarded to fited
with the responsible district officer or designee.

(cb) FhreWritten complaints shall be provided tofteda-with the-Chancellorofthe California

Community-Colleges-erwith-the responsible district officer or designee designrated

pursuant to section 59324-by-the-appropriatecommunity-college distriet.
(d€) The complaintant shattbe-irmay be requested, but shall not be required, to submit

the complaint on a form prescribed by the Chancellor_or the community college district.
(e) Verbal complaints shall be lodged with the responsible district officer or designee. The
responsible district officer or designee shall segee- record the verbal complaint in
writing. The district shall take appropriate steps to ensure the writing accurately reflects
the facts alleged by the complainant.

(fd) In any complalnt not mvolvmg employment —t-he—eemp+a+nt—shaH—be—ﬁ+ed—wrt—h+n—ene

(1) the complaint shall be filed within one year of the date of the alleged unlawful
discrimination or within one year of the date on which the complainant knew or should
have known of the facts underlying the allegation of unlawful discrimination;

(2) districts shall advise student complainants that they may file their nonemployment-
based complaint with the Office for Civil Rights of the U.S. Department of Education (OCR)
where such a complaint is within that agency's jurisdiction.

(ge) In any complalnt alleglng discrimination in employment —t-he—ee+=n-p+a-|-n{—s-h-a~lrl-be—ﬁ+ed

(1) the complaint shall be filed within 180 days of the date the alleged unlawful
discrimination occurred, except that this period should be extended by no more than 90
days following the expiration of the 180 days if the complainant first obtained knowledge
of the facts of the alleged violation after the expiration of the 180 days:

(2) advise complainants that they may file the complaint with the U.S. Equal Employment
Opportunity Commission (EEOC) and/or the Department of Fair Employment and Housing

(DFEH) where the complaint is within the jurisdiction of those agencies.




Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59330
Section 59330 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is repealed to read:

TITLE 5, SECTION 59334
Section 59334 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59334. District Investigation.

(a) Upon receiving a complaint that is properly madefited in accordance with section
59328, the district witlshall notify the complainant that the district will commence an
impartial fact-finding investigation of the allegations contained in the that-complaint-and
(b) The results of the investigation shall be set forth in a written report that shall include
atleastatlefthe following:

(1) a description of the circumstances giving rise to the complaint;

(b2) a summary of the testimony provided by each witness, including the complainant
and any available viabte witnesses identified by the complainant in the complaint;

(€3) an analysis of any relevant data or other evidence collected during the course of the
investigation;

(64) a specific finding as to whetherthereispreobablecauseto-believe thatdiserimination

oceurred-withrespeette each factual allegation in the complaint.occurred based on the
preponderance of the evidence standard; and

(e5) any other information deemed appropriate by the district.

Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq., 67386, and 72011, Education
Code; and Sections 11135 and 11136, Government Code.




TITLE 5, SECTION 59336
Section 59336 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59336. Administrative Determination.

(a) In any case not involving employment discrimination, within ninety (90) days of
recelvmg a complalnt the dlstrlct shall complete |ts |nvest|gat|on and forward acepy-of
a copy or
summary ofthe report »’se—t-he—eemplama-ﬁt— and written notice_to the complalnant setting

forth all of the following-te-beth-thecomplainantand-the Chancellor:
(1) the-determination-oftThe chief executive officer’s or histhertheir designee’s

determination as to whether there-isprebablecauseto-believe-unlawful discrimination
occurred with respect to each allegation in the complaint_ based on the preponderance of
the evidence standard;

(2) In the event a discrimination allegation is substantiated, a description of actions
taken, if any, to prevent similar prebtemsacts of unlawful discrimination from occurringin
the future;

(3) the proposed resolution of the complaint;and

(4) the complainant's right to appeal to the district governing board and the Chancellor
pursuant to sections 59338 and 59339:; and

(5) in matters involving student sexual misconduct, the respondent’s right to appeal to
the district governing board any disciplinary sanction imposed upon the respondent.

(b) In any case involving employment discrimination, within 90 days of receiving a
complaint, the district shall complete its investigation and forward a copy or summary of
the reportte-thecomplainant, and written notice_to the complainant setting forth all the

following-te-the-complainant:
(1) the-determination-oftThe chief executive officer’s or kisfhertheir designee’s

determination as to whether there-isprebablecauseto-betieve-discrimination occurred
with respect to each allegation in the complaint based on the preponderance of the
evidence standard;

(2) if a discrimination allegation is substantiated, a description of actions taken, if any, to
prevent similar prebtems-acts of unlawful discrimination from occurring in the future;

(3) the proposed resolution of the complaint; and

(4) the complainant's right to appeal to the district governing board and to file a
complaint with Department of Fair Employment and Housing.

(c) In any case involving unlawful discrimination, when a district provides the
complainant with any information pursuant to this subdivision, the district shall also
provide to the respondent the following:

(1) The chief executive officer’s or their designee’s determination as to whether unlawful
discrimination occurred with respect to each allegation in the complaint based on the
preponderance of the evidence standard;

(2) The proposed resolution of the complaint, including any disciplinary action against the
respondent; and




(3) In matters involving misconduct governed by section 59337, subdivision (b), the
respondent’s right to appeal to the local governing board any disciplinary sanction
imposed upon the respondent.

Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59337
Section 59337 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is added to read:

§ 59337. Title IX and Student Discipline Procedures.

(a) In cases of student sexual misconduct subject to Title IX of the Education Amendments
Act 0of 1972, 20 U.S.C. §§ 1681-1688, districts must comply with the federal Department of
Education’s Title IX regulations, 34 C.F.R. Part 106.

(b) In cases of student sexual misconduct that

of are not subject to Title IX, when an accused student is sub|ect to severe d|$C|pl|nary

sanctions, and the credibility of witnesses is- was central to the investigative findings,
district student discipline procedures must provide the following:

£ An opportunity for the accused student to cross-examine witnesses indirectly at a live
hearing, either in person or by videoconference; and

£} (2) A live hearing conducted by a neutral decision-maker other than the investigator.
(c) For purposes of this section, “indirect” cross-examination shall be conducted as
follows:

(1) Any question to the witness shall be asked by a neutral party appointed by the district
for the sole purpose of asking questions. The neutral party shall not be the accused
student, the accused student’s representative, or a member of the hearing panel; and

(2) The accused student may submit written questions before and during the cross-
examination, including any follow-up questions. The neutral party asking questions shall
not exclude any questions unless there is an objection to the question by the hearing
panel.

(d) Nothing in this section shall prohibit a district from providing a live hearing or neutral
decision-maker for other student discipline proceedings, including for other forms of
discrimination.

TITLE 5, SECTION 59338
Section 59338 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59338. Final District Decision; Appeals to Local Governing Board.

(a) If the complainant is not satisfied with the results of the admlnlstratlve determination
rendered pursuant to section 59336, the complainant.e
miscondueteasess may submit a written appeal to the dlstrlct governing board W|th|n




te of the notice pursuantte required by section

rratterwithinforty-five {45 -daysaft crreceivingtheappes r=In student sexual misconduct

cases subject to section 59337, subdivision (b), respondents who are not satisfied with the
results of the administrative determination rendered pursuant to section 59336,
subdivision (a), may submit a written appeal to the district governing board within thirty
(30) days from the date of the notice required by section 59336. The governing board shall

review the original complaint, the investigative report, the administrative determination,
and the appeal and issue a final district decision within forty-five (45) days after receiving
the appeal.

(b)&HIf the governing board does not act within forty-five (45) days the administrative

determination shall be deemed approved on the forty-sixth (46) day and shall become the
final district decision.#£23 The district shall promptly notify the complainant and the

respondent of the board’s action, or if tkatthe board took no action aad-that the
administrative determination is deemed approved.

(ck) In any case not involving employment discrimination, the district shall promptly
forward to the complainant, and the respondent, ard-te-the-Chaneeltera copy of the final
district decision rendered by the governing board, if any, thatinreludes and notice of the
complainant's right to appeal the district's decision to the Chancellor pursuant to section
59339.

(de) In any case involving employment discrimination, the district shall promptly forward
to the complainant a copy of the final district decision rendered by the governing board
that includes the complainant's right to file a complaint with the Department of Fair
Employment and Housing (DFEH), where the case is within the jurisdiction of that agency.

Housing (DFEH)-wi I i withinthe turisdiet] ‘4 .

Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59339
Section 59339 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:



§ 59339. Appeal to the Chancellor.
(a) In any case not involving employment discrimination, the complainant mayshat-have
therightte file a written appeal with the Chancellor within thirty (30) days from the date

of—t—hat—the—geveremg—beard—rss&es the dlstrlct s notice of final el+etHet—deC|5|on eepermrts

wre O ’

appeals shall be processed pursuant to the provisions of article 4 (commencing with

section 59350) of this subchapter. The appeal must be-accompanied-bya<copyofthe

include copies ofthe complalnt the decision of the govermng board and the notice of
fmaldw 0 ‘ : :

(b) In any case involving employment discrimination, the complainant may, atanay-time
before or after the final district decision is rendered, file a complaint with the Department
of Fair Employment and Housing (DFEH)-where-thecomplaintiswithinthejurisdictionof
thatageney.

(c) For any appeal under subdivision (a), the district shall provide all relevant, non-

privileged documents upon request of the Chancellor.

Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59340
Section 59340 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59340 Prewswn—Dlsclosures to the Chancellor

drseﬁmiﬁaﬁeh—thed%ret—m%erther—Upon request of the Chancellor a dlstrlct shall

provide copies of all documents related to a discrimination complaint, including the

following:

(1) the complaint-ferward-the-followingto-the Chancellor;

(2) any investigative report, unless subject to the attorney-client privilege;

(A3) Aeepy-ofthe final district decision rendered by the governing board or a statement
indicating the date on which the administrative determination became final pursuant to
section 59338(a) or (d);

(B4) Aeopy-of the notice to the complainant required by purstantte section 59338(a) or
(d);

(€5) Aeopy-of the complainant's appeal of the district's administrative determination
pursuant to section 59338(a); and

(B6) Suehany other non-privileged documents or information as-the Chancellor
requestsmayreguire.

(b) Districts shall provide to the Chancellor an annual report with the following
information:




(1) the numbers of employment and non-employment discrimination complaints and
informal charges received in the previous academic year,
(2) the number of complaints and informal charges resolved in the previous academic

year,
(3) the number of complaints of unlawful discrimination received in the previous
academic year, and the number of those comglalnts that were sustalned in whole orin

(bc) Districts shall retain all records arising from informal discrimination charges and
formal discrimination complaints for a period of Feraperiod-ef at least fivethree-years

after closmg a case—mek&dw%as&mam#mg—empkeymeﬁ%dﬁ&mm%ﬂ—meéﬁ%ﬂet

Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59342
Section 59342 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59342. Extensions; Failure to Comply.

(a) If a district;ferreasensbeyonditseontrok is unable to comply with the 90-day-e+3156-
day deadline pursuant tospeeified-n sections 59327 and 59336-e+59348, the district may

fite-a-writtenreguestthat the Chancellorgrantan extendsien the time to respond by up to

45 additional days. An extension may be taken only once without permission from the
Chancellor’s Office, and must be necessary for one of the following reasons:efthe

(1) a need to interview a party or withess who has been unavailable;

(2) a need to review or analyze additional evidence, new allegations, or new complaints
related to the matter; or
(3) to prepare and finalize an administrative determination.

(b) Districts shall send a written notice to the complainant, and to a respondent who is

aware of an investigation, indicating the necessity of an extension, the justification for the
extension, and the number of days the deadline will be extended.




(c) Notice of an extension shall be sent to the complainant, and to a respondent who is

aware of an investigation, no later than 10 days prior to the initial time to respond
pursuant to section 59336.

(bd) Districts may request additional extensions from the Chancellor after the initial 45-
day extension. A copy of the extension request feran-extension-shall be sent to-the
complainant, and to a respondent who is aware of an investigation.;whe-shatt-be-notified
thathe-orshe The complainant and respondent may each file a written objections with
the Chancellor within five (5) days of receipt.

(ee) The Chancellor may grant the extension for good cause,reguest unless delay would

be nduly prejudlual to the complalnant or mvestlgatlon 4#he€haﬂeeller—glﬁaﬂts—an

the Chancellor may proceed to review the case as provided in article 4 (commencing with
section 59350) of this subchapter based on the original complaint and any other relevant
information-thenavatable.

Note: Authority cited: Sections 66271.7, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59350
Section 59350 of article 3 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59350. Chancellor’s Rewew—f—elLReaseﬂable—Gause

fehr&subehap%ef The Chancellor s review on appeal is llmlted to the following issues:
(1) whether there was a procedural error in violation of this subchapter;
(2) whether there was a defect in the investigation;

(3) whether new evidence setunavailable during the investigation despite the

complainant’s due diligence would substantially impact the outcome of the investigation;
4) whether correct legal standards were applied; and

5) whether the district’s determination was an abuse of discretion.

(4
(

%hewqe&remea%&e#t—hr&s&behaﬁ%eeThe Chancellor shall issue a determlnatlon W|th|n 90

(ninety) days of receiving the appeal and appellate file from the appropriate district. The
Chancellor shall send the determination to both the complainant and the district.




Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59352
Section 59352 of article 4 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is amended to read:

§ 59352. I—nveshga%ren—Remand
(a)- hance ' '
oceurred;t he Chancellor mayshatHnvestigate to-determinewhetherthereisprobable
cause-to-believeavielation-haseecurred-remand any matter to the originating district for
any of the following reasons:

(1) to cure defects in the investigation or in procedural compliance;

(2) to consider new evidence not available during the investigation despite the

complainant’s due diligence that would substantially impact the outcome of the
investigation; or

(3) to modify or reverse a decision of the local governing board based upon
misapplication of an applicable legal standard or an abuse of discretion.

(b) If a matter is remanded to the district, the district shall take necessary action and issue
a decision after remand within sixty (60) days.

(c) In any case not involving employment discrimination, the complainant may appeal the
district’s amended determination to the Chancellor within thirty (30) days pursuant to
section 59339.

Note: Authority cited: Sections 66271.1, 66700 and 70901, Education Code; and Section
11138, Government Code. Reference: Sections 66250 et seq. and 72011, Education Code;
and Sections 11135 and 11136, Government Code.

TITLE 5, SECTION 59356
Section 59356 of article 4 of subchapter 5 of chapter 10 of division 6 of title 5 of the
California Code of Regulations is repealed:




